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OPI NI ON AND ORDER

WLLIAME. SMTH, United States District Judge.

This case presents a challenge to the practice of investing
enpl oyee pension contributions, and the enployer’s mtching
contributions, in the enployer conpany’'s stock through the

vehicle known as an “ESOP,” an Enpl oyee Stock Ownership Pl an.



Essentially the Plaintiffs claimthat continuing to invest in
the home team s stock, even as the stock was falling in val ue,
constitutes a breach of fiduciary duty by the enployer and its
pl an trustee under the Enployee Retirement |Income Security Act
( ERI SA) .

The Enployer, the Plan and the Trustee nmmintain that
i nvestnent in Conpany stock through enpl oyee and enpl oyer ESOP
pensi on contributions in a down market is not only perm ssible,
but was specifically contenplated by Congress when it passed
ERI SA. They nove to dismss all counts of the Conplaint. As
expl ai ned bel ow, this Court agrees with the Defendants and hol ds

that the Conplaint nust be dism ssed.

Background and Facts

Plaintiffs brought this consolidated class action against
Def endants Textron, |Inc. (“Textron” or *“Conpany”), Textron
Savings Plan (the “Plan”), Textron Savings Plan Comnmttee (the
“Commttee”), and Putnam Fiduciary Trust Conpany (“Putnam” and
collectively the “Defendants”) under the Enployee Retirenment
| ncone Security Act of 1974 as anended (“ERISA”), 29 U S.C. 8§
1001 (2000), et seq., in which Plaintiffs allege violations of

several provisions of ERISA. The facts, which are taken from



the Plaintiffs’ First Amended Class Action Conplaint (the
“Conplaint”) and its attachnents,! are as foll ows.

Textron established the Plan in 1960. The Pl an Docunent and
the Trust Agreenent set forth the terms of the Plan during the
period at issue. The Plan was designed to invest primarily in
Textron common stock and to be an enpl oyee stock ownership plan
as defined in section 4975(e)(7) of the Internal Revenue Code. ?
As such, the Plan was an ERI SA-regul ated enployee pension
benefit plan. Conplaint | 13.

The Plan Docunment designates Textron as the Plan
adm ni strator, but pernmits Textron to enpower “any committee,

third party admnistrator, or officer” with the authority to

YThree docunments govern the relations anong Textron, Putnam
and the Plan participants: (1) the 1999 Amended and Restated Pl an
Document (“Plan Document”), which sets forth the investment details
of the Plan; (2) the Textron Savings Plan Trust Agreenent (“Trust
Agreenent”), which provides Putnamis obligations and duties as
trustee of the Plan; and (3) the Textron Savings Plan Service
Agreenent (“Service Agreenent”), which sets out the specific services
that Putnamwi |l provide the Plan as its trustee.

2The Internal Revenue Code defines an ESCP as
a defined contribution plan -

(A) which is a stock bonus plan which is qualified,
or a stock bonus and a noney purchase plan both of which
are qualified under section 401(a), and which are designed
to invest primarily in qualifying enployer securities; and

(B) which is otherw se defined in regul ations
prescri bed by the Secretary.

26 U.S.C. § 4975(e) (7).



serve as the admnistrator. Pl an Docunent § 17.01.
Accordingly, Textron delegated the duty of serving as Plan
adm nistrator to its Executive Vice President of Adm nistration
and Chi ef Human Resources Officer, its Vice President of Human
Resources and Benefits, and its Vice President of Labor and
Enpl oyee Rel ati ons.

The Plan’s assets are held in trust by a trustee appointed
by Textron pursuant to the Plan Docunent. During the relevant
period, Textron contracted with Putnamto serve as the Plan's
trustee. In accordance with a Trust Agreenent dated Septenmber
1, 1999, Putnam was responsible for the property it received as
trustee, but was not responsible for the adm nistration of the
Pl an. Trust Agreenment | 12.

The Pl an allows eligible enployees to participate by making
after-tax contributions, and in certain circunstances, pre-tax
contributions. Plan Docunent 88 4.01, 5.01. Textron matches an
enpl oyee’s investnent by contributing $0.50 or an equival ent
anount of Textron stock for each dollar contributed by the
enpl oyee. Pl an Docunent § 6.01. During 2000 and 2001, the Pl an
included a variety of investnent options, including high-risk
and | owri sk mutual funds and the Textron Stock Fund (the “Stock

Fund”). Conplaint 1 16, 58. The objective of the Stock Fund



is to provide investors with “the long-termgrowth of capital.”
Def. Textron’s App. B, Summary Plan Description at 11.

Enpl oyee contri butions to the Plan duri ng 2000 and 2001 were
all ocated in the following manner: 50% of enpl oyee
contributions and 100% of enployer matching contributions were
automatically invested in the Stock Fund. The contributions
t hen remni ned invested in the Stock Fund until the enpl oyee was
(1) either no I onger enployed by Textron or reached age 55, and
(2) had been a participant in the Plan for ten years. Pl an
Docunent 88 8.05(a), 8.07. At that time, the enployee could
reinvest the assets in any manner. The remaining 50% of an
enpl oyee’s contributions could be directed into any of the
Plan’s other investnent options.?® |d.

The Plaintiffs have brought this suit as participants in the
Pl an during cal endar years 2000 and 2001. During those years,
the price of Textron common stock ranged from $74.94 per share
to a low of $31.65 per share. Textron paid dividends totaling
$2. 24 per share during that time period. After adjustnments for
the paynent of di vi dends, Textron common stock | ost

approximately 43%of its value during 2000 and 2001. Conpl ai nt

3According to the Service Agreenent, other funds available to
Plan participants are the George Put nam Fund, Put nam Voyager Fund,
(ne G oup Bond Fund, Putnam International Gowh Fund, Putnam S& 500
| ndex Fund, Putnam Stabl e Val ue Fund, and Put nam Money Narket Fund.
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19 49-50, 63. Plaintiffs allege that during this time frane
Textron was undergoing a restructuring and “l ayi ng off thousands

of enpl oyees,” while sinultaneously encouraging its enployees to
contribute to their ESOP accounts with over-inflated Textron
common st ock. Conpl ai nt 9§ 54-56. As a result, Plaintiffs
allege that the Defendants violated nunerous provisions of
ERI SA.

Plaintiffs® four-count Conplaint alleges that: (1)
Def endants engaged in self-dealing, prohibited transactions in
violation of ERISA § 406(b), 29 U.S.C. § 1106(b) (Count I); (2)
Def endants violated the anti-inurenment provision of ERISA §
403(c)(1), 29 U.S.C. § 1103(c)(1) (Count 11); (3) Defendants
breached their fiduciary duties to the Plaintiffs in violation
of ERISA 8 404(a)(1l)(A)-(D), 29 U.S.C. § 1104(a) (Count 1I11);

and (4) Defendants participated knowi ngly in other fiduciaries’

breaches in violation of ERISA 8 405, 29 U S.C. § 1105 (Count

V).

1. Standard of Revi ew

I n deci di ng Defendants’ Mtions to Dismss, this Court nust
determ ne whether the Conplaint states any claim upon which
relief could be granted. Fed. R Civ. P. 12(b)(6). I n doing

so, the Court accepts all well-pleaded factual assertions as



true and draws all reasonable inferences from those assertions

in the Plaintiffs' favor. Aybar v. Crispin-Reyes, 118 F. 3d 10,

13 (1%t Cir. 1997).

In ruling on the notion, the Court may | ook to materials

outside the Conplaint when the clains expressed therein “are
expressly linked to -- and admttedly dependent upon -- a
docunment . . . .” Beddall v. State Street Bank and Trust Co.,
137 F.3d 12, 17 (1st Cir. 1998). When such a |inkage or

dependance exists, “th[e] document effectively nerges into the
pl eadings and the trial court can review it in deciding [the]

motion . . . .” 1d. See also Weiner v. Klais and Co., 108 F. 3d

86, 89 (6'" Cir. 1997) (holding that docunents a defendant
attaches to a nmotion to dismss are considered part of the
pl eadings if they are referred to in the conplaint and are

central to the clainms); Hogan v. Eastern Enters./Boston Gas, 165

F. Supp. 2d 55, 58 (D. Mass. 2001) (considering ERI SA plan
documents in ruling on a motion to dismss). Plaintiffs made
numer ous references to the Pl an docunents in their Conplaint and
at oral argunent. See, e.qg., Conplaint T 19, 41, 46, 47-48
52. Accordingly, it is appropriate for this Court to consider

t he Pl an docunents in ruling on Defendants’ Motions to Disniss.

[11. Di scussi on




A. Fi duci ary Duti es Under ERI SA

VWiile the Plaintiffs’ Conplaint contains four different
counts under ERI SA, the comon, critical (and likely
di spositive) inquiry in each claimis whether the Defendants are
fiduciaries and, if so, whether the Plaintiffs have sufficiently
al l eged facts to support a claimthat Defendants breached their
fiduciary duties to the Plaintiffs.

The exi stence of a fiduciary duty under ERISA depends upon
t he exercise, or the power to exercise, discretionary authority
or control over the managenent of a plan or over the managenment
or disposition of plan assets. 29 U.S.C. § 1002(21)(A.
Specifically, ERISA provides that a person is a fiduciary with
respect to a plan

to the extent (i) he exercises any discretionary

authority or di scretionary contr ol respecting

managenent of such plan or exercises any authority or
control respecting managenent or disposition of its
assets, (ii) he renders investnent advice for a fee or

ot her conpensation, direct or indirect, with respect

to any noneys or other property of such plan, or has

any authority or responsibility to do so, or (iii) he

has any discretionary authority or discretionary

responsibility in the adm nistration of such plan.

ERISA 8 3(21)(A); 29 US.C 8§ 1002(21)(A). Because the
Plaintiffs do not provide any facts to suggest that the

Def endants rendered investnent advice as required by 29 U S. C

8§ 1002(21)(A)(ii), the Plaintiffs nmust allege facts sufficient



to establish the Defendants’ fiduciary status under either
subparts (i) or (iii). This Court must assune for purposes of
this Mdtion that Textron and the Plan are fiduciaries under
ERI SA%. The question then is whether the Conplaint contains
sufficient allegations to support a claimthat the Defendants
breached this fiduciary duty.

1. Textron and the Pl an

The heart of the Plaintiffs’ Conmplaint is found in Count
11, wherein the Plaintiffs claim that Textron and the Pl an
breached their fiduciary duties by continuing to purchase
Textron stock while it was decreasing in value and by failing to
sell the stock when it was “in the best interests of the
participants and beneficiaries.” Conplaint § 77. Plaintiffs
al so claimthat Textron and the Plan breached their fiduciary
duti es by encouragi ng Conpany enpl oyees to purchase stock even

while the Conpany was restructuring its workforce and by

“Despite the extensive argunents provided by the parties
regarding the fiduciary status of Textron and the Plan, this Court
cannot reach such an issue on a notion to disniss pursuant to Rule
12(b)(6). The strictures of the Rule 12(b)(6) standard limt this
Court to Plaintiffs' factual allegations, and it must eval uate those
allegations in the light nost favorable to them The fiduciary
status of an entity in the ERI SA context is highly fact specific.
See Board of Trustees of Bricklayers and Allied Gaftsnmen Local 6 of
New Jersey Welfare Fund v. Wettlin Assocs., Inc., 237 F.3d 270, 275
(3¢ Gr. 2001); Kayes v. Pacific Lunber Co., 51 F.3d 1449, 1461 (9"
CGr. 1995); In re Fruehauf Trailer Corp., 250 B.R 168, 204 (D. Del
2000). As aresult, this Court cannot reach this fact intensive
i ssue on a notion to disnss.




restricting the Plaintiffs’ ability to sell Textron stock
despite the stock’s decreasing value. Conplaint Y 35, 42.

ERI SA covers a wi de range of enployee benefit plans and
i nvest ment vehicles. In this case, the Plan in issue is the
Conpany’s ESOP. ESOPs are unlike other benefit plans, because
t hey have conpeting purposes which, at times, can be in tension
with one another. Any allegation of breach of a fiduciary duty
must be considered in light of the special nature of ESOPs.

An ESOP is an ERISA plan that invests primarily in
“qual i fying enpl oyer securities,” which typically are shares of
stock in the enployer that creates the plan. 29 U.S.C. 8
1107(d)(6)(A). In creating ESOPs, Congress sought to devel op

pl ans that would function as both an enpl oyee retirenent

benefit plan and a ‘technique of corporate finance' that woul d

encour age enpl oyee ownership of a conpany. Kuper, 66 F.3d at

1457 (quoting Martin v. Feilen, 965 F.2d 660, 664 (8" Cir.

1992)). As a result of these dual purposes, ESOPs are not
i ntended to guarantee retirenment funds, and they place enpl oyee
retirenent assets at a greater risk than the typical

di versified, ERI SA-regul ated plan. See Mench, 62 F.3d at 568.

For exanple, in this case, the Plan explicitly stated that it

was not intended to provide for a guaranteed benefit at the tinme

10



of retirenent. See Def. Textron's App. B, 2000 Summary Pl an
Description at 11.

Nonet hel ess, ESOPs are governed by ERI SA’ s requirements for
fiduciaries. An ERI SA fiduciary “nmust enploy within the defined
domain ‘the care, skill, prudence, and diligence under the
circunstances then prevailing that a prudent man acting in a
| i ke capacity and famliar with such matters would use.’”

Beddal |l v. State Street Bank and Trust Co., 137 F.3d 12, 18 (1st

Cir. 1998) (quoting 29 U.S.C. § 1104(a)(1)(B)). If a fiduciary
fails to nmeet these stringent requirenents, it may be held
liable for losses to the plan that result from breaches of that
duty. 29 U . S.C. 8 1109(a). Consequently, ESOP fiduciaries are
inthe unique situation of having to facilitate the ESOP goal of
enpl oyee ownership, while at the sanme time being bound by
ERI SA's rigorous fiduciary obligations. The two |eading cases

that have exam ned this interplay are Mench v. Robertson, 62

F.3d 553 (3¢ Cir. 1995) and Kuper v. lovenko, 66 F.3d 1447 (6"

Cir. 1995). These two cases nerit some extended discussion as

this interplay is at the forefront of the dispute in this case.

In Mench, a former enployee of Statewi de Bancorp
(“Statew de”) sued his former enployer for various breaches of

ERI SA fiduciary duties in the admnistration of Statew de’'s

11



ESOP. Enpl oyees who chose to participate in the Statew de ESOP
had their contributions deducted from their wages, which were
then invested in Statew de stock. At the inception of
Statewide’s ESOP in 1989 the conpany’'s stock was trading at
$18. 25, but by May of 1991 the stock had fallen to $9.50 per
share when the conpany filed for protection under Chapter 11 of
t he Bankruptcy Code. In his conplaint, Mench alleged that the
ESOP Committee violated its fiduciary duties by continuing to
invest in Statew de stock during that period. 62 F.3d at 557.
On the fiduciaries’ nmotion for summary judgnent, the trial court
hel d that the fiduciaries of Statew de’s ESOP could not be held
liable for followi ng the purpose of the ESOP. On appeal, the
Third Circuit overturned the district court, holding that ESOP
fiduciaries can be |iable under ERI SA for continuing to invest
in enployer stock in such circunmstances. See id. at 567.
However, in so holding, the Third Circuit found that a
presunption should exist in favor of the correctness of the
decision to remain invested in conpany stock in |ight of the
fact that the ESOP required primary investnent in Statew de
stock. See id. at 570. Balancing the conpeting goals of ERI SA
and ESOPs, the court devel oped an abuse of discretion standard
for determ ning when a fiduciary i s obligated to cease i nvesting

i n enpl oyer stock.

12



[We hold that in the first 1instance, an ESOP

fiduciary who invests the assets in enployer stock is

entitled to a presunption that it acted consistently

with ERI SA by virtue of that decision. However, the

plaintiff may over cone t hat presunption by

establishing that the fiduciary abused its discretion

by investing in enployer securities.
ld. at 571. After adopting this abuse of discretion standard,
the court determ ned it was uncl ear whether Mdench had net that
standard and reversed the grant of summary judgnent and renanded
the case to the district court.

In Kuper, the Sixth Circuit applied Mench s abuse of
di scretion standard® to allegations that the fiduciaries of
Quantum Chem cal Corporation’s (“Quantuni) ESOP breached their
fiduciary duties by failing to diversify or |iquidate ESOP
shares following the sale of one of Quantunis nore profitable
di vi si ons. 66 F.3d at 1450. As in Moench, the defendants

contended that the ternms of the plan did not give it any

di scretion to diversify or liquidate the ESOP funds. See id.

°In adopting the abuse of discretion standard, the court held:

W agree with and adopt the Third Grcuit’s hol ding
that a proper bal ance between the purpose of ER SA and the
nature of ESCPs requires that we revi ew an ESCP
fiduciary's decision to invest in enployer securities for
an abuse of discretion. |In this regard, we will presune
that a fiduciary' s decision to renmain invested in enpl oyer
securities was reasonable. A plaintiff may then rebut
this presunption of reasonabl eness by showing that a
prudent fiduciary acting under simlar circunstances would
have nade a different investnent decision

Kuper, 66 F.3d at 1459.
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The court held that Kuper had failed to present sufficient
evi dence to rebut the presunption that Quantum s fiduciaries had
acted reasonably in failing to diversify or liquidate the
participants’ shares in the ESOP. See id. at 1460. The court
reasoned that an adequate investigation by the ESOP woul d not
have indicated that continuing to hold the Quantum stock was
i mprovident.®

VWhile the First Circuit has not considered this issue, this
Court finds persuasive and therefore adopts the reasoning of the
Third and Sixth Circuits that an ESOP fiduciary is entitled to
a presunption that its decision to remain invested in enployer
securities was reasonable. Accordingly, in order to state a
viable claim Plaintiffs nust plead facts that, if proven at
trial, would establish that Textron and the Plan abused their
discretion in failing to diversify Textron stock during the
years 2000 and 2001. A review of the Conplaint reveals that the
Plaintiffs have not net this burden.

Courts have held that an ESOP fiduciary’'s presunption of

reasonabl eness nay be overcone when a precipitous decline inthe

®For exanple, the court noted that Quantum stock cl osed at or
above the previous day’'s trading price on 181 of the 402 tradi ng days
during the period at issue. The court also noted that the price of

Quantum stock “fluctuated significantly during this period.” |1d. at
1460. Finally, the court noted that “several investnent advisors
recommended hol di ng Quant um stock” during that period. 1d.

14



enpl oyer’s stock is combined with evidence that the conmpany is
on the brink of collapse or undergoing serious m smnagenent.

Moench, 62 F.3d at 570; Kuper, 66 F.3d at 1460; Wight v. Oregon

Metallurgical Corp., 222 F. Supp. 2d 1224, 1233-34 (D. Or.

2002). This is not one of those cases. The Plaintiffs allege
a drop in the price of Textron common stock during the years
2000 and 2001 (which Textron does not dispute), a decline in
corporate profits, and an ongoing restructuring of the conpany.
However, these all egations alone, without nore, are insufficient
to rebut the presunption that Textron and the Plan acted
reasonably in continuing to hold Textron stock. During the
years 2000 and 2001 the val ue of Textron stock decreased, but at
no tinme was Textron stock unsuitable for investnent. For
exanpl e, despite the decreased price of Textron stock at the end
of 2001, the actual price of the stock fluctuated between $50
and $60 during the mpjority of 2000 and 2001. Conplaint Y 39-
40. Moreover, the other investment options provided by the Plan
al so experienced decreased val ues during 2000 and 2001.7 It is

conmmon know edge that the stock market suffered dramatic | osses

"The Put nam Voyager Fund lost 17%of its val ue during 2000, and
22% of its value during 2001. The Putnam I nternati onal G owh Fund
lost 9% of its value during 2000, and 20%of its value during 2001.
The Put nam S&P 500 I ndex Fund | ost 9% of its val ue during 2000, and
12% of its value during 2001. See App. F, April 2002 Notice to
Participants in Textron Savings Pl an.
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during 2000 and 2001, but the Plaintiffs fail to allege any
facts that would indicate Textron or the Plan should have had
reason to think the decline in the price of Textron stock was
anyt hi ng unusual or specifically related to Textron’s viability
as a conpany. In fact, Textron and the Plan arguably had
fiduciary obligations to the ESOP's participants not to change
the investnent strategy. If Textron or the Plan had sold
Textron common stock in an effort to diversify as the Plaintiffs
claimthey should have, they surely would have been sued when
the stock | ater appreciated. See Kuper, 66 F.3d at 1459 (“‘[I]n
det erm ni ng whet her the plaintiff has overcone the presunption,
the courts must recognize that if the fiduciary, in what it
regards as an exercise of caution, does not nmintain the
investnent in the enployer’s securities, it may face liability
for that caution, particularly if the enployer’s securities
thrive.””) (citation omtted). Moreover, if the Defendants had
enbar ked upon a strategy of dunmping Textron stock that act in
itself may well have triggered a broader sell-off resulting in
a stock price decline. This too would no doubt have spurred
litigation against the defendants.

This Court finds that Textron and the Plan did not breach
their fiduciary duties to the Plaintiffs in violation of ERI SA

8§ 404(a)(1)(A)-(D), 29 U.S.C. §8 1104(a). Textron and the Plan’s

16



Motion to Dismiss Count 111 of the Plaintiff’s Conplaint nust
t herefore be granted.
2. Put nam
The Plaintiffs also allege that Putnam as the ESOP s
trustee, violated its fiduciary duties under ERI SA § 404(a), 29
U S.C. 8 1104(a), by purchasing shares of Textron common stock
and then failing to sell the stock. Conpl aint 9 87. Put nam
contends that it cannot be held liable under ERI SA 8§ 404(a)
because it was not a fiduciary with respect to those activities.
Putnam states that the Plaintiffs’ claim nust be dism ssed
because it is a “directed trustee” and not a fiduciary under 29
U S.C. § 1103(a)(1).
The key determ nant of whether an entity is a fiduciary is
if that entity exercised, or had the ability to exercise,
di scretionary authority over the adm nistration of an ERI SA-

regul ated plan. See Beddall, 137 F.3d at 18 (citing O Toole v.

Arlington Trust Co., 681 F.2d 94, 96 (1st Cir. 1982)).

| nportantly, fiduciary status is “not an all or nothing
proposition; the statutory |anguage indicates that a person is
a plan fiduciary only ‘to the extent’ that he possesses or
exercises the requisite discretion and control.” 1d. (quoting

29 U.S.C. 8 1002(21)(A)); Johnson v. Georgia-Pacific Corp., 19

F.3d 1184, 1188 (7" Cir. 1994)(holding that an entity is only a

17



fiduciary to the extent that it perforns one of the described
duties). In other words, the presence of discretionary
authority over certain aspects of an ERI SA-regul ated plan does
not create fiduciary obligations with respect to other aspects
of the plan. In fact, ERISA specifically relieves a trustee,
such as Putnam from fiduciary obligations regarding the
managenent and control of a plan’s assets when the trustee is
“directed” by the plan's designated fiduciary. 29 U. S.C. 8
1103(a)(1).® Directed trustees, as a result, cannot be held
liable for following the investnent instructions provided by a

pl an’s nanmed fiduciaries. See Herman v. NationsBank Trust Co.

Georgia), 126 F.3d 1354, 1361 (11th Cir. 1997); Maniace V.

Commerce Bank of Kansas City, N. A, 40 F.3d 264, 267 (8th Cir.

1994) .
Here, as the First Circuit did in Beddall, the Court begins
its analysis of Putnams status by Ilooking at the Plan

docunents. 137 F.3d at 19. The Plaintiffs contend that Putnam

8ERISA § 403(a)(1), 29 U S. C § 1103(a)(1), provides that a
trustee is relieved of fiduciary responsibility for the managenent
and control of plan assets where:

the plan expressly provides that the trustee [is] subject
to the direction[s] of a naned fiduciary who is not a
trustee, in which case the trustee[] shall be subject to
proper directions of such fiduciary which are nade in
accordance with the terns of the plan and which are not
contrary to [ ERI SA].

18



is a fiduciary because Putnam had discretionary authority with
respect to nmany aspects of the Plan. Specifically, the
Plaintiffs refer the Court to several provisions in the Trust
Agreement that provide for such discretion, beginning with 8§ 5.
[ T he Trustee may hold assets of the Trust uninvested
fromtime to tine if and to the extent that it may
deem such to be in the best interests of the Trust.
Notwi t hstanding the foregoing . . . all of the assets
of the Trust shall be invested as the Adm nistrator
directs in investnment products sponsored, underwitten
or managed by affiliates of the Trustee[.]
Trust Agreement 8 5. Second, Plaintiffs contend that the Trust
Agreement provides Putnam with discretion when it conmes to
managi ng and protecting the Trust. “The Trustee is authorized
and enpowered to enploy such agents, consultants, custodians,
depositories, advisors, and |egal counsel as may reasonably be
necessary or desirable in the Trustee’'s judgnent in managi ng and
protecting the Trust . . . and to pay them reasonable
conpensation out of the Trust.” Trust Agreement 8§ 10(k).
Finally, Plaintiffs contend that 8§ 10(n) of the Trust Agreenent
provides for a substantial reservation of power in favor of
Putnam  “The Trustee is authorized to do all other acts in its
j udgnment necessary or desirable for the proper adm ni stration of

the Trust in accordance with the provisions of the Plan and this

Agreement[.]”
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Put nam however, counters that any general discretion it
m ght have had with respect to the investnent of the Plan's
funds -- the responsibility that the Plaintiff’s allegations
revolve around -- was trunped by specific provisions of the
Plan. Putnamrefers the Court to a number of Plan provisions in
support of its argunent. First, the Plan provides that the Plan
Adm ni strator, not Putnam has sole discretion with respect to
mai nt enance of the Plan’s assets.

The Pl an adm ni strator has the authority to direct the

Trustee to maintain the assets of the trust fund in

multiple investment funds . . . . Such investnment

funds will be established fromtine to time by the

Pl an adm ni strator, which will have sole discretion to
determ ne the nunber and character of such funds

. The Plan adm nistrator, in its sole discretion
has the authority to establish additional investnment
funds . . . and to close, |imt or elimnate the

avai lability of any of the investnent funds

Pl an Docunment § 8.01(a), Ex. 33 (enphasis added). Second

Putnam refers the Court to 8 6 of the Trust Agreenent, which
provides that “the Trustee shall transfer to each such
| nvest ment Fund such portion of the assets of the Trust as the
Adm ni strator or Plan nmenbers direct in accordance with the
specific provisions of the Plan and in the manner provided in
the Service Agreenent.” Trust Agreenent 8§ 6 (enphasis added).
These provisions, Putnamcontends, make clear that it was nerely

acting as a directed trustee without the discretion to determ ne
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how Textron stock could be invested. Accordingly, it did not
owe the Plaintiffs any fiduciary obligations under ERI SA

VWile Plaintiffs refer the Court to several provisions in
the Plan docunents in support of their contention that Putnam
had di scretion in the investnent of the ESOP s funds, discussed
infra, those provisions are not directly relevant to the inquiry
in this case. In plain |anguage, the provisions that the
Plaintiffs rely upon essentially provide that Putnam may, for
exanpl e, hold assets for short periods of time to facilitate the
i nvestment directions of the Plan Adm nistrator. |In so holding
t he funds, Putnam has a fiduciary obligation to the Plan. This
isafar cry fromwhat the Plaintiffs believe Putnamshoul d have
done. Plaintiffs contend that Putnam shoul d have overridden or
vetoed the directions of the Plan Adm nistrator to invest in
Textron stock, and reinvested those assets already invested in
Textron stock. Nothing in the Plan can be reasonably read to
give Putnam this authority. Mor eover, the suggestion that a
directed trustee should act in this way turns the relationship
between the Plan and the Trustee on its head. | f Putnam had
done what the Plaintiffs suggest it would have been fired and
sued by the Plan. Putnam nay be a fiduciary of the Plaintiffs
with respect to certain |limted aspects of their relationship,

but that does not make Putnama fiduciary for all aspects of the
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rel ati onship. See Beddall, 137 F.3d at 18; FirsTier Bank, N.A
v. Zeller, 16 F.3d 907, 913-14 (8'" Cir. 1994) (holding that
ERI SA trustee was only obligated to conply with direction that
did not violate ternms of trust). Both the Plan Docunent and the
Trust Agreenent specify that Putnamwas a directed trustee with
respect to the i nvestnent of the ESOP’s funds in the Stock Fund.
Therefore, Putnam cannot be held to a fiduciary standard with
respect to that conduct. Putnanmis Mtion to Dismss wth
respect to Count Ill of the Plaintiffs’ Conplaint nmust therefore
be granted.

B. Sel f -Deal i ng Prohi bitions Under ERI SA

Count | of the Conpl aint all eges that the Defendants engaged
in self-dealing, prohibited transactions in violation of ERISA
8 406(b), 29 U.S.C. § 1106(b). ERI SA section 406(b) provides
that a fiduciary shall not:

(1) deal with the assets of the plan in his own
interest or for his own account,

(2) in his individual or in any other capacity act
in any transaction involving the plan on behalf of a
party (or represent a party) whose interests are
adverse to the interests of the plan or the interests
of its participants or beneficiaries, or

(3) receive any consideration for his own personal
account from any party dealing with such plan in
connection with a transaction involving the assets of
t he pl an.
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Count | alleges that the Defendants violated the prohibited
transactions provision of ERI SA § 406(b) by “[p]urchasing and/ or
allowing participant’s [sic] to purchase Textron stock for
def endants’ own reasons rather than solely and exclusively for
t he benefit of the plans and plaintiffs and the participants and
beneficiaries of the Plans . . . by [f]ailing to allow
participants to sell Textron stock[.]” Conplaint at § 71

1. Textron and the Pl an

I n support of their Mdtion to Dismss, Textron and the Pl an
contend there is no authority to support the proposition that an
enpl oyer may violate ERISA 8§ 406(b) by requiring its ESOP
participants to invest in its stock. This witer agrees wth
this assessnment. ESOPs, by their very nature, are intended to
encour age enpl oyee ownership in the enpl oyer conpany. Kuper, 66
F.3d at 1458. As a result, ESOPs are traditionally exenpted
“fromERISA's “strict prohibitions against self-dealing,’ that
is ‘deal[ing] with the assets of the plan in his own interest or

for his own account.”” [d. (quoting Martin, 965 F.2d at 665)

(quoting 29 U.S.C. 8 1106(b)(1)). See Donovan v. Bierwirth, 680
F.2d 263, 271 (29 Cir. 1982) (dism ssing self-dealing allegations
because the enployer’s interests were not adverse to the
ESOP’ s). In light of the purpose of ESOPs, Plaintiffs’

al l egations regarding the conduct of Textron and the Plan’s
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purchase of Textron stock do not add up to a violation of 29
U S . C. 8§ 1106(b). Accordingly, Textron and the Plan’s Mdtion to
Di smiss Count | of the Conplaint is granted.
2. Put nam

I n support of its Mdtion to Dismss, Putnam contends that
it cannot be held liable under 29 U S.C. 8 1106(b) because it
did not act as a fiduciary with respect to the transactions at
issue. ERISA requires that “a fiduciary shall not” engage in
prohi bited self-dealing transactions. 29 U.S.C. 8§ 1106(b)
(enmphasi s added). Since this Court has already held that Putnam
was not a fiduciary with respect to the ESOP’s choice of
investnments, it is self-evident that Putnamcannot be |iable for
sel f-dealing under 29 U S.C. 8§ 1106(b). Therefore, Putnam s
Motion to Dismss with respect to Count | of the Conplaint
shoul d be granted.

C. Anti -l nurenment Prohibitions Under ERI SA

Count Il of the Conplaint alleges that the Defendants
violated the anti-inurenment provision of ERISA 8§ 403(c) (1), 29
US C 8§ 1103(c)(1). ERI SA 8 403(c)(1) provides that “the
assets of a plan shall never inure to the benefit of any
enpl oyer and shall be held for the exclusive purposes of
providing benefits to participants in the plan and their

beneficiaries and defrayi ng reasonabl e expenses of adm ni stering
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the plan.” 29 U.S.C. 8§ 1103(c)(1). The Plaintiffs allege that
the Defendants benefitted from “[p]urchasing and/or allow ng
participant’s [sic] to purchase Textron stock for defendants’
own reasons rather than solely for the benefit of the Plans and
plaintiffs and participants and beneficiaries of the Plans[.]”
Conmpl aint at  79.

VWil e the assets of an ERI SA-regul ated pl an nay never inure
to the benefit of an enployer, 8 403(c) (1) does not prevent an
enpl oyer from enjoying indirect benefits associated with plan

i nvest nent deci sions. See Holliday v. Xerox Corp., 732 F.2d

548, 551 (6'" Cir. 1984) (holding that & 403(c)(1) does not
prohi bit incidental benefits that inure to an enpl oyer when the
overall purpose of the underlying plan was to benefit the
enpl oyees). In fact, enpl oyers often receive incidental benefits

attendant to the operation of an enpl oyee pension plan. See

Spink v. Lockheed Corp., 125 F.3d 1257, 1260-61 (9" Cir. 1997)
(holding that it is permssible for enployers to receive
incidental benefits from an enployee pension plan such as
attracting and retaini ng enpl oyees, payi ng def erred
conpensation, settling or avoiding strikes, providing increased
conpensation w thout increasing wages, reducing the |ikelihood
of lawsuits by encouragi ng enpl oyees who would otherw se have

been laid off to depart voluntarily, and obtaining waivers of
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enpl oynent-rel ated clainms) (citing Lockheed Corp. v. Spink, 517
Uus 882, 116 S. Ct. 1783, 135 L. Ed. 2d 153 (1996)).
| nci dental benefits to a sponsoring enployer are al so apparent

in the context of ESOP pl ans. See Martin, 965 F.2d at 664

(noting that ESOP plans are a useful tool of corporate finance

in addition to an enployee retirement systen); Baggett v.

Wodbury, 1987 W 383796, at *12 (N.D. Fla. Jan. 16, 1987)
(holding that ESOP assets may indirectly benefit an enployer
wi t hout violating 8 403(c)(1)).

The Plaintiffs contend t hat because of the restructuring and
the decline in Textron stock during 2000 and 2001 the benefits
that inured to the Defendants were nore than incidental.
Plaintiffs’ Opposition to Defendants’ Motion to Disniss at 29.
In other words, the Plaintiffs argue that because the val ue of
Textron stock decreased during 2000 and 2001, their enpl oyer was
receiving a disproportionate benefit from the enployees’
participation in the ESOP. This witer disagrees. Despite the
drop in the value of Textron stock, participants in the Plan
still received the opportunity to invest for long-term tax-
deferred growth for retirenment, matchi ng enpl oyer contri buti ons,
and the ability to participate in the ownership of their
enpl oyer. ERI SA 8 403(c)(1) is not offended because the

advantages to the Plaintiffs of investing in the Plan in 2000
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and 2001 were dim nished in conmparison to previous years, while
the benefits Textron and the Plan received from enployee
contribution to the ESOP did not correspondi ngly decline during
those years.® Therefore, the Defendants’ Mdtions to Dismss
Count Il of the Plaintiffs’ Conplaint should be granted.

D. ERI SA 8§ 405

Count |V of the Plaintiffs’ Conplaint alleges that the
Def endants partici pated know ngly in other fiduciaries’ breaches
inviolation of ERI SA § 405, 29 U.S.C. §8 1105. Conplaint 77 91-
98. Section 405 provides, in pertinent part:

In addition to any liability which he may have
under any other provisions of this part, a fiduciary
with respect to a plan shall be liable for a breach of
fiduciary responsibility of another fiduciary wth
respect to the same plan in the follow ng
ci rcunst ances:

(1) if he participates knowingly in, or
knowi ngly undertakes to conceal, an act or
onmi ssion of such other fiduciary, know ng such
act or omssion is a breach;

(2) if, by his failureto conply with section
1104(a)(1) of this title in the adm nistration of
his specific responsibilities which give rise to
his status as a fiduciary, he has enabled such
other fiduciary to commt a breach; or

(3) if he has knowl edge of a breach by such
other fiduciary, wunless he mkes reasonable

°Count Il also alleges that Putnamviolated 8§ 403(c)(1).
However, as with the self-dealing claim Putnam| acked discretion
with respect to investnment decisions. It is not a fiduciary and
cannot be held |iable under § 403(c)(1).
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efforts under the circunmstances to renedy the
br each.

29 U.S.C. 8§ 1105(a)(1)-(3). Section 405 does not create
fiduciary duties in addition to those already created by | aw.
Therefore, liability under 8 405 is wholly dependent upon the

fiduciary status of the defendants. See Mani ace v. Commerce

Bank of Kansas City, N A., 40 F.3d 264, 268 (8" Cir. 1994)
(holding that in order to maintain a claim under 8 405 a
plaintiff nust establish that a defendant breached fiduciary

obligations); Donovan v. Walton, 609 F. Supp. 1221, 1248 (S.D.

Fla. 1985). Since this Court already has determ ned that Putnam
is not a fiduciary of the Plaintiffs with respect to the
all egations in this case, the Plaintiffs cannot maintain a
separate claim against the Defendants under § 405. The
Def endants’ Motions to Dismss Count |V of the Conplaint are

grant ed.

| V. Concl usion

Based on t he reasons st ated above, Defendants Textron, Inc.,
Textron Savings Plan, and Textron Savings Plan Conmttee’s
Motion to Dismiss the Plaintiffs’ Conplaint pursuant to Federal
Rule of Civil Procedure 12(b)(6) is GRANTED. Addi tionally,

Def endant Put nam Fi duci ary Trust Conpany’s Modtion to Di sniss the
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Plaintiffs’ Conplaint pursuant to Federal Rule of Civil
Procedure 12(b)(6) is al so GRANTED

I T 1S SO ORDERED

WIilliamE. Smth
United States District Judge

Dat e:
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